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NATHAN H. SMITH (MAYOR)(3) 
WILLIAM R. GORHAM (1) 
KAREN A. GERAGHTY (2) 
CHERYL A. LEEMAN (4) 
JAMES I. COHEN (5) 
 

CITY OF PORTLAND 
IN THE CITY COUNCIL 

 

PETER E. O’DONNELL (A/L) 
JAMES F. CLOUTIER(A/L) 

JILL C. DUSON (A/L) 
NICHOLAS M. MAVODONES (A/L) 

 
 

 
 

AMENDMENT TO CONTRACT ZONE 
REFERENCED IN ORDER 136-03/4 

RE: CONTRACT FOR REZONING FOR PROPERTY  
IN THE VICINITY OF  

94 HERMAN AVENUE, PEAKS ISLAND 
 

WHEREAS, on September 18, 2002, the Portland City Council approved a 

Contract Rezoning for Volunteers of America Northern New England and Peaks Island 

Volunteers of America Elderly Housing, Inc., for property located at 94 Herman Avenue 

(hereinafter sometimes referred to as the “Site”); 

WHEREAS, on January 13, 2004, the Portland City Council approved an 

amendment to said Contract Rezoning to deal with issues of enforcement; 

WHEREAS, on July 2, 2004, the City Manager administratively approved an 

amendment to the language of the Contract which increased the time for notice before 

enforcement action would be taken from 120 days to 180 days and the City now seeks 

City Counsel ratification of the administratively approved change; and  

WHEREAS, because of HUD requirements with regard to potential future 

vacancies of the residential units at the Site in the event that income eligibility occupants 

cannot be found, VOA, at the request of HUD, has requested an amendment to the 

Contract language which relaxes the income eligible requirements contained in paragraph 

2(a)(i) of the Contract; and  

 WHEREAS, the closing on the property is scheduled for August 2004; and  

 WHEREAS, the requested change to the Contract does not alter the fundamental 

purpose of the rezoning, namely to provide elderly housing and a health clinic on Peaks 

Island; and 
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WHEREAS, the City Council hereby finds and declares that the said 

amendments to the Contract Rezoning would be pursuant to and consistent with the 

City’s Comprehensive Plan; 

 NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of 

Portland, Maine, in the Council assembled, as follows: 

The Contract Zone Agreement referenced in Order 22-04/05 is hereby amended 

as follows: 

 
Ø ¶2(a)(i) should read as follows: “eleven (11) one bedroom residential units 

for occupancy by a family unit composed of one or more persons at least 
one of whom is sixty-two(62) years of age or older and with a maximum 
income limit established periodically be federal HUD guidelines; and 

 
Ø ¶2(a) – in the closing paragraph to 2(a) the language should read as 

follows:  “Said housing facility shall be developed substantially in accord 
with the preliminary site plan attached hereto as Attachment 2.  
Nothwithstanding the above, residential units in Unit 1 may be occupied 
by families with incomes above the 50% area median income (AMI) if and 
only if, after extensive marketing, no qualified applicants with annual 
incomes less than 50% are identified and then the units may be rented to 
tenants with incomes exceeding 50% AMI on a graduated basis up to a 
maximum of 80% AMI.” 

 

 
Ø Second to last paragraph in the document – 120 days needs to be increased 

to 180 days. 

 

Ø The remainder shall be adopted as is. 
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AMENDMENT TO ORDER 22/04-05 
CONTRACT ZONE AGREEMENT 

BETWEEN 
CITY OF PORTLAND 

AND 
VOLUNTEERS OF AMERICA NORTHERN NEW ENGLAND AND PEAKS 

ISLAND 
VOLUNTEERS OF AMERICA  

ELDERLY HOUSING, INC. 
 
 This Agreement made this _______ day of __________, 2004 by and between the 
CITY OF PORTLAND,  a body corporate and politic, located in Cumberland County, 
and State of Maine (hereinafter the “City”) and  PEAKS ISLAND VOLUNTEERS OF 
AMERICA ELDERLY HOUSING, INC. (hereinafter referred to as “VOA” or 
“APPLICANTS”), a Maine not for profit corporation and VOLUNTEERS OF 
AMERICA NORTHERN NEW ENGLAND, INC also a Maine not for profit 
corporation with an office in Brunswick, Maine (hereinafter sometimes referred to as 
“VOANNE”or “APPLICANTS”) 
 

        WITNESSETH: 
 

WHEREAS, VOA has determined that there is a need for affordable senior 
housing on Peaks Island ; and 

 
WHEREAS, VOANNE has determined the need for a community health center 

and dental clinic servicing seniors and the community of Peaks Island; and 
 

WHEREAS, APPLICANTS have  located an appropriate location on Peaks 
Island between Central Avenue and Herman Avenue, at Ernest Street, on which to 
construct a twelve unit supportive housing facility for seniors and community health 
center and dental clinic (hereinafter “PROPERTY); and 

 
WHEREAS, VOA has obtained a Fund Reservation from the United States 

Department of Housing and Urban Development (“HUD”) to build and operate a twelve 
unit supportive housing facility for seniors; and 
 

WHEREAS, APPLICANTS have requested the rezoning of the Property from 
IR-2 to that set forth in this Agreement to permit the development and operation of the 
aforesaid senior housing and community health center and related and appurtenant uses; 
and 
 
 WHEREAS, APPLICANTS will create a condominium form of ownership, with 
VOA owning UNIT 1 and VOANNE owning UNIT 2; and 
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 WHEREAS, APPLICANTS have designed a small conference space into its 
facility and which shall be available for use by the residents of the supportive housing 
facility and members of the general public on a limited basis; and 
 
 WHEREAS, APPLICANTS have requested a contract rezoning of the Ernest 
Street parcel from its present zoning designation of IR-2 to facilitate its proposed 
development; and 
 

WHEREAS, the Planning Board of the CITY, pursuant to 30-A M.R.S.A § 
4352(8) and after notice and hearing and due deliberation thereon, recommended the 
rezoning of the PROPERTY as aforesaid, subject, however, to certain conditions; and 
 
 WHEREAS, the CITY by and through its City Council has determined that said 
rezoning would be and is pursuant to and consistent with the CITY’S comprehensive land 
use plan and consistent with the purposes of the IR-2 zone, and its existing and permitted 
uses; and  
 

WHEREAS, the CITY by and through its City Council has determined because 
of the unusual nature of the development it is necessary or appropriate to impose by 
agreement the conditions and restrictions set forth herein, in order to insure that said 
rezoning is consistent with the CITY’S comprehensive land use plan; and  
 
 WHEREAS, the CITY has determined that the proposed development will be 
designed and operated so that it will prevent undue adverse environmental impacts, 
substantial diminution of the value or utility of neighboring structures, or significant 
hazards to the health or safety of neighboring residents by controlling noise levels, 
emissions, traffic, lighting, odors, and any other potential negative impacts of the 
proposal; and 
 

WHEREAS, the CITY has determined that because of the unusual nature and 
unique location of the proposed development, in that there is no area of Peaks Island that 
is zoned for multifamily housing, and there is a stated need for such housing on Peaks 
Island, it is necessary and appropriate to impose by agreement the following conditions or 
restrictions in order to ensure that the rezoning is consistent with the CITY’S 
comprehensive land use plan; and  
 

WHEREAS, the CITY authorized the execution of this Agreement on  
9/18/2002; 
 

NOW THEREFORE, in consideration of the mutual promises made by each party to 
the other the parties covenant and agree as follows: 
 

1. The CITY hereby amends the Zoning Map of the City of Portland dated 
December 2000, as amended and on file in the Department of Planning and Urban 
Development, and incorporated by reference into the Zoning Ordinance by 
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Section 14-49 of the Portland City Code, by adopting the map change amendment 
shown on Attachment 1 hereof. 

 
2.  Permitted Uses: The PROPERTY shall be a Condominium consisting of two 

units and subject to the restrictions set forth herein: 
 

a. The permitted use of UNIT 1 (as designated on the Applicant’s 
preliminary site plan) shall be as follows: 

 
A twelve unit supportive housing facility, which will contain: 

i. eleven (11) one bedroom residential units for occupancy by a family unit 
composed of one or more persons at least one of whom is sixty-two (62) 
years of age or older and with a maximum income limit established 
periodically by federal HUD guidelines; and 

 
ii. one (1) two bedroom staff residential unit to be occupied by a staff person 

(and his or her family) of the supportive housing facility for seniors. 
 

Said housing facility shall be developed substantially in accord with the preliminary site 
plan attached hereto as Attachment 2. Notwithstanding the above, residential units in Unit 
1 may be occupied by families that do not meet the above age and/or income guidelines 
provided that such occupancy (1) is approved by HUD and (2) is necessary to achieve 
sustaining occupancy.  Such occupancy shall be temporary in nature, lasting generally no 
more than one year.Said housing facility shall be developed substantially in accord with 
the preliminary site plan attached hereto as Attachment 2.  Notwithstanding the above, 
residential units in Unit 1 may be occupied by families with incomes above 50% area 
median income (AMI) if and only if, after extensive marketing, no qualified applicants 
with annual incomes less than 50% are identified and then the units may be rented to 
tenants with incomes exceeding 50% AMI on a graduated basis up to a maximum of 80% 
AMI. 
 

b. The permitted uses of UNIT 2 (as designated on the Applicant’s 
preliminary site plan) shall be as follows : 

 

A community health center consisting of a medical and dental clinic containing 

three (3) examination rooms, one (1) business office, one (1) laboratory, one (1) 

waiting room and one (1) counseling room all as shown more specifically on 

Attachment 3. 
 

Such clinic hours, generally, shall be as follows: Monday through Friday 8 
a.m. to 5 p.m.; one evening per week – 5 p.m. through 9 p.m.; Saturday 
mornings – 9 am through 12 noon; and an emergency basis. 
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Said clinic shall be open to the general public as well as to the residents of 
the senior housing complex. 
 
The community health center shall be leased, long term, to Casco Bay 
Health Center. 

 
c. Common area on the site shall be comprised of an all purpose room 

(approximately 22 x 24 square feet) and a laundry room (approximately 8 
x 11 square feet).  The all purpose room and laundry room may be used by 
the tenants of the owners of Unit 1 and Unit 2, generally.  The all purpose 
room may be used by the community, for such things as potluck dinners, 
coffee gatherings, book clubs etc. and for the use by Peaks Island Seniors 
as a gathering space, all with the specific approval of the APPLICANTS. 

 
3. Vehicular and pedestrian access to the PROPERTY shall be via Central Avenue. 

 
4. Separate signage for the community health center will be permitted according to 

the standards set forth in the Portland land Use Code. 
 

5. The PROPERTY shall be developed substantially in accordance with the site 
plan and elevations shown on Attachment 2 hereof. 

 
a. Minimum lot size shall be 39,000 square feet 
b. The maximum lot coverage shall be thirty five (35) percent 
c. The side yard setback for the development shall be fourteen (14) 

feet on the easterly property line and Fifteen (15) feet on Ernest 
Street property line for the residential units. 

d. The front yard setback shall be Thirty two (32) feet 
e. The side yard setback shall be Eighteen (18) feet on the Ernest 

Street property line for the community health center building  
 
The PROPERTY shall be developed substantially in accordance with the 
preliminary site plan and elevation shown on Attachment 2, provided, 
however, that the development shall be subject to site plan and subdivision 
review by the Planning Board.  Any site plan review applications shall 
fully comply with the detained site plan application standards contained in 
article V(site plan) of the Land Use Code. 

 
6. Parking: no less than eleven (11) spaces but not more than seventeen (17) spaces 

total 
 
7. The provisions of this agreement are intended to replace the uses and 

requirements of the underlying IR-2 zone. 
 



W:\Orders as Passed\FY04-05 Orders as Passed\22.doc 

Page 7 of 9 
 

8. APPLICANTS shall construct the health center portion of the property at no 
expense to the Casco Bay Health Center.  Said health center’s utility services shall 
be separately metered or submetered. 

 
9. The annual lease payment from the Casco Bay Health Center to the owner of the 

health care facility unit UNIT 2) for the community health center portion of the 
property shall be one ($1.00) dollar. 

 
10. In the event the Casco Bay Health Center ceases operations for a period in excess 

of one (1) year for any reason, the owner of UNIT 2 1) shall have the right to 
operate the health center portion of the property as a health center; or 2) may lease 
the health center portion of the Property to be used as a health center; or 3) may 
lease or use that portion of the Property for ancillary uses related to and consistent 
with supportive senior housing services. 

 
The above stated restriction, provisions, and conditions are an essential part of the 
rezoning, shall run with the PROPERTY, shall bind and benefit APPLICANTS, any 
entity affiliated with VOA or VOANNE that takes title to the PROPERTY, their 
successors and assigns, and any party in possession or occupancy of said PROPERTY or 
any part thereof for so long as the PROPERTY shall be used to provide housing to 
seniors under HUD guidelines for forty (40) years and thereafter under applicable HUD 
guidelines (or guidelines of the government sponsored Housing and Urban Development 
Agency then in existence), and shall inure to the benefit of and be enforceable by the 
CITY, by and through its duly authorized representatives.  APPLICANTS shall file a 
copy of the Agreement in the Cumberland County Registry of Deeds, along with a 
reference to the Book and Page locations of the deeds for the PROPERTY. 
 
If any of the restrictions, provisions, conditions, or portions thereof set forth herein is for 
any reason held invalid or unconstitutional by nay court of competent jurisdiction, such 
portion shall be deemed as a separate, distinct, and independent provision and such 
determination shall not affect the validity of the remaining portions hereof. 
 
Except as expressly modified herein, the development, use, and occupancy of the subject 
premises shall be governed by and comply with the provisions of the Land Use Code of 
the City of Portland and any applicable amendments thereto or replacement thereof. 
 
 
In the event that APPLICANTS or any successor fails to continue to utilize the 
PROPERTY in accordance with the Agreement, or in the event of a breach of any 
condition(s) set forth in the Agreement the City may, in its sole discretion, take 
enforcement action for a land use violation through the City’s  Office of Inspection 
Services and in court and, following a decision favorable to the City, may request that the 
City Council, in addition to any other remedies provided by law, amend or revoke this 
Contract Zone Agreement.  In any enforcement action, the City may also request 
immediate injunctive relief requiring the Applicants or any successor to comply with the 
terms of this Agreement. In no case shall HUD, be subject to any financial penalties, 
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attorney fees, or City costs.  The City acknowledges that HUD has relied upon the 
application of the HUD guidelines to the PROPERTY in granting funding for this 
project and City agrees that it shall not take any action which requires the cessation of the 
uses permitted herein without providing HUD with at least 120180 days prior written 
notice and giving HUD a reasonable opportunity to cure the breach or end the illegal 
activity that led to an enforcement action by the City. 
 
The City also agrees that it shall treat any violation of this Agreement based on activities 
in units 1 and 2 separately such that a violation in one of the units and the remedy for that 
violation shall not have an adverse impact or effect on the activities in the other unit or 
the legal rights applicable to that unit. 
 

 
WITNESS:                                                      CITY OF PORTLAND 
 
 
_____________________                              ____________________________ 
                                                                        By: Joseph E. Gray 
      Its: City Manager 
STATE OF MAINE 
CUMBERLAND, ss    Date: _________________________ 
 
 
 Personally appeared before me the above-named Joseph E. Gray, in his 
capacity as City Manager, and acknowledge the foregoing instrument to be his 
free act and deed in his said capacity and the free act and deed of the City of 
Portland. 
 
      Before me, 
 
 
     
 ___________________________________ 
      Notary Public/Attorney at Law 

Print Name: ___________________ 
My commission expires: _________ 

 
WITNESS: PEAKS ISLAND VOLUNTEERS 

OF AMERICA ELDERLY 
HOUSING, INC. 

 
 
 
_____________________                   ____________________________ 

                                                            By: 
                         Its: 
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 STATE OF VIRGINIA 
CITY OF ALEXANDRIA, SS.        __, 2004 
 

Personally appeared the above-named                                                           , 
                                         of Peaks Island Volunteers of America Elderly Housing, Inc. as 
aforesaid, and acknowledged the foregoing instrument to be his/her free act and deed in 
his/her said capacity and the free act and deed of said  Peaks Island Volunteers of 
America Elderly Housing, Inc.. 
 

     Before me, 
 

________________________ 
Notary Public/Attorney-at-Law 
Print Name:___________________ 
My commission expires:_________ 
 

WITNESS: VOLUNTEERS OF AMERICA 
NORTHERN NEW ENGLAND, 
INC. 

 
 
 
_____________________                   ____________________________ 

                                                            By: June Koegel 
                         Its: President/CEO 
 

 
STATE OF MAINE 
COUNTY OF CUMBERLAND, SS.        __, 2004 
 

Personally appeared the above-named                                                           , 
                                         of Volunteers of America Northern New England, Inc as 
aforesaid, and acknowledged the foregoing instrument to be his/her free act and deed in 
his/her said capacity and the free act and deed of said Corporation. 

     Before me, 
 

________________________ 
Notary Public/Attorney-at-Law 
Print Name:___________________ 
My commission expires:_________ 

  
 


